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§ 560.31 Election regarding categoriza-
tion of loans or investments and re-
lated calculations.

(a) If a loan or other investment is
authorized under more than one sec-
tion of the HOLA, as amended, or this
part, a Federal savings association
may designate under which section the
loan or investment has been made.
Such a loan or investment may be ap-
portioned among appropriate cat-
egories, and may be moved, in whole or
part, from one category to another. A
loan commitment shall be counted as
an investment and included in total as-
sets of a Federal savings association
for purposes of calculating compliance
with HOLA section 5(c)’s investment
limitations only to the extent that
funds have been advanced and not re-
paid pursuant to the commitment.

(b) Loans or portions of loans sold to
a third party shall be included in the
calculation of a percentage-of-assets or
percentage-of-capital investment limi-
tation only to the extent they are sold
with recourse.

(c) A Federal savings association
may make a loan secured by an assign-
ment of loans to the extent that it
could, under applicable law and regula-
tions, make or purchase the underlying
assigned loans.

§ 560.32 Pass-through investments.

(a) A federal savings association
(‘‘you’’) may make pass-through in-
vestments. A pass-through investment
occurs when you invest in an entity
(‘‘company’’) that engages only in ac-
tivities that you may conduct directly
and the investment meets the require-
ments of this section. If an investment
is authorized under both this section
and some other provision of law, you
may designate under which authority
or authorities the investment is made.
When making a pass-through invest-
ment, you must comply with all the
statutes and regulations that would
apply if you were engaging in the ac-
tivity directly. For example, your pro-
portionate share of the company’s as-
sets will be aggregated with the assets
you hold directly in calculating invest-
ment limits (e.g., no more than 400% of
total capital may be invested in non-
residential real property loans).

(b) You may make a pass-through in-
vestment without prior notice to OTS
if all of the following conditions are
met:

(1) You do not invest more than 15%
of your total capital in one company;

(2) The book value of your aggregate
pass-through investments does not ex-
ceed 50% of your total capital after
making the investment;

(3) Your investment would not give
you direct or indirect control of the
company;

(4) Your liability is limited to the
amount of your investment; and

(5) The company falls into one of the
following categories:

(i) A limited partnership;
(ii) An open-end mutual fund;
(iii) A closed-end investment trust;
(iv) A limited liability company; or
(v) An entity in which you are invest-

ing primarily to use the company’s
services (e.g., data processing).

(c) If you want to make other pass-
through investments, you must provide
OTS with 30 days’ advance notice. If
within that 30-day period OTS notifies
you that an investment presents super-
visory, legal, or safety and soundness
concerns, you must file an application
with OTS in accordance with § 516.1 of
this chapter and may not make the in-
vestment without first receiving OTS’s
prior written approval. Notices under
this section are deemed to be applica-
tions for purposes of statutory and reg-
ulatory references to ‘‘applications.’’
Any conditions that OTS imposes on
any pass-through investment shall be
enforceable as a condition imposed in
writing by the OTS in connection with
the granting of a request by a savings
association within the meaning of 12
U.S.C. 1818(b) or 1818(i).

[61 FR 66578, Dec. 18, 1996]

§ 560.33 Late charges.
A Federal savings association may

include in a home loan contract a pro-
vision authorizing the imposition of a
late charge with respect to the pay-
ment of any delinquent periodic pay-
ment. With respect to any loan made
after July 31, 1976, on the security of a
home occupied or to be occupied by the
borrower, no late charge, regardless of
form, shall be assessed or collected by
a Federal savings association, unless
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any billing, coupon, or notice the Fed-
eral savings association may provide
regarding installment payments due on
the loan discloses the date after which
the charge may be assessed. A Federal
savings association may not impose a
late charge more than one time for late
payment of the same installment, and
any installment payment made by the
borrower shall be applied to the longest
outstanding installment due. A Federal
savings association shall not assess a
late charge as to any payment received
by it within fifteen days after the due
date of such payment. No form of such
late charge permitted by this para-
graph shall be considered as interest to
the Federal savings association and the
Federal savings association shall not
deduct late charges from the regular
periodic installment payments on the
loan, but must collect them as such
from the borrower.

§ 560.34 Prepayments.

Any prepayment on a real estate loan
must be applied directly to reduce the
principal balance on the loan unless
the loan contract or the borrower
specifies otherwise. Subject to the
terms of the loan contract, a Federal
savings association may impose a fee
for any prepayment of a loan.

§ 560.35 Adjustments to home loans.

(a) For any home loan secured by
borrower-occupied property, or prop-
erty to be occupied by the borrower,
adjustments to the interest rate, pay-
ment, balance, or term to maturity
must comply with the limitations of
this section and the disclosure and no-
tice requirements of § 560.210 of this
part.

(b) Adjustments to the interest rate
shall correspond directly to the move-
ment of an index satisfying the re-
quirements of paragraph (d) of this sec-
tion. A Federal savings association
also may increase the interest rate
pursuant to a formula or schedule that
specifies the amount of the increase,
the time at which it may be made, and
which is set forth in the loan contract.
A Federal savings association may de-
crease the interest rate at any time.

(c) Adjustments to the payment and
the loan balance that do not reflect an

interest-rate adjustment may be made
if:

(1) The adjustments reflect a change
in an index that may be used pursuant
to paragraph (d) of this section;

(2) In the case of a payment adjust-
ment, the adjustment reflects a change
in the loan balance or is made pursuant
to a formula, or to a schedule speci-
fying the percentage or dollar change
in the payment as set forth in the loan
contract; or

(3) In the case of an open-end line-of-
credit loan, the adjustment reflects an
advance taken by the borrower under
the line-of-credit and is permitted by
the loan contract.

(d)(1) Any index used must be readily
available and independently verifiable.
If set forth in the loan contract, an as-
sociation may use any combination of
indices, a moving average of index val-
ues, or more than one index during the
term of a loan.

(2) Except as provided in paragraph
(d)(3) of this section, any index used
must be a national or regional index.

(3) A Federal savings association may
use an index not satisfying the require-
ments of paragraph (d)(2) of this sec-
tion 30 days after filing a notice in ac-
cordance with § 516.1(c) of this chapter
unless, within that 30-day period, OTS
has notified the association that the
notice presents supervisory concerns or
raises significant issues of law or pol-
icy. If OTS does notify the association
of such concerns or issues, the Federal
savings association may not use such
an index unless and until it applies for
and receives OTS’s prior written ap-
proval in accordance with § 516.1(c) of
this chapter.

§ 560.36 De minimis investments.
A federal savings association may in-

vest in the aggregate up to the greater
of one-fourth of 1% of its total capital
or $100,000 in community development
investments of the type permitted for a
national bank under 12 CFR Part 24.

[61 FR 66579, Dec. 18, 1996]

§ 560.37 Real estate for office and re-
lated facilities.

A federal savings association may in-
vest in real estate (improved or unim-
proved) to be used for office and related
facilities of the association, or for such
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